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Court of Appeals of the District of Columbia. 


No. 3647. 

F. E. Davis et al., Appellants, 
vs. 

Rose C. Taylor et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65026. 

F. E. Davis and F. H. Bugher, Plaintiffs, 

vs. 

Rose Clark Taylor and Rose Clark Taylor, Executrix, Defend¬ 
ants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Complaint and Affidavit in Municipal Court. 

Filed January 17, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65026. 

F. E. Davis and F. H. Bugher, Plaintiffs, 

vs. 

Rose Clark Taylor and Rose Clark Taylor, Executrix, Defend¬ 
ants. 

District of Columbia, To wit: 

Your Complainants, F. E. Davis and F. H. Bugher, being first 
duly sworn according to law, state that they are entitled to the pos- 
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session of the premises described in a certain lease of April 26th, 
1912, and further described in a supplemental lease agreement dated 
the 26th of April, 1912, as the La Normandie Hotel, it being the 
property located at the corner of Eye and 15th Streets, Northwest, 
City of Washington, District of Columbia, and now known as the 
Bellevue Hotel, it being the building constructed and property on 
original lots Seven and Eight in Square Two Hundred Eighteen, 
and that the same is unlawfully detained from them and held with¬ 
out right by the defendants Rose Clark Taylor and Rose Clark Tay¬ 
lor, Executrix, under the last Will and Testament of Peter Taylor, 
Jr., deceased; that Peter Taylor, Jr. leased said property under a 
lease dated the 26th day of April, 1912, and supplement or addi¬ 
tional agreement under date of the 26th day of April, 1912, from 
John R. McLean, Mary McLean Ludlow, and Mildred Dewey, 

2 the then owners of said property, said lease being for a term 
of five years, with a right of renewal thereto to the said Peter 

Taylor, Jr., which said right of renewal or option was exercised by 
the said Peter Taylor, Jr., during his life time, and which said lease 
and the renewal right thereunder by the terms of said lease for the 
said lessee, Peter Taylor, Jr., his heirs, executors, or administrators. 
The said Peter Taylor, Jr., after having exercised the renewal option 
in said lease, which continued the lease, provided all the terms and 
conditions imposed upon the lessee, his heirs, executors, or admin¬ 
istrators, were fulfilled, to possession of said premises for ten years 
from the 26th of April, 1912, or until April 26th, 1922. Your com¬ 
plainants say that the said Peter Taylor, Jr. departed this life in the 
month of September, 1920, leaving a paper writing purporting to be 
his last Will and Testament, which paper writing was duly admitted 
to probate and record as the last Will and Testament of Peter Tay¬ 
lor Jr., under the terms of which Rose Clark Taylor was the sole 
beneficiary and was also, by the terms of said Will, named as execu¬ 
trix, and the said Rose Clark Taylor duly qualified as executrix of 
said estate. At the time of the death of the said Peter Taylor, Jr., he 
had defaulted in his rent, being then in default for the month of 
August and the month of September; that no rental was paid for said 
property until suit was brought in the Supreme Court of the District 
of Columbia and attachment issued and served under the provisions 
of the Code, said suit and attachment being for the rent of said prem¬ 
ises, which amounted to $1,333.33 per month, for the months of Sep¬ 
tember, October and November, which rental was settled and 

3 paid to your petitioners through their counsel on the 4th day 
of December, 1920, after a motion had been made by the said 

defendants in this suit, through their counsel of record in said cause, 
to quash said attachment, and the motion being overruled. 

Your complainants state that they have never received the rental 
for the month of August amounting to $1,333.33, although they 
are advised by their counsel that counsel for the defendants has in 
his possession said $1,333..33, and has given to counsel for plaintiffs 
his guarantee to make payment of same. 

Your complainants further charge that the rental for the month 
of December, amounting to $1,333.33 has not been paid as well as 


F. E. DAVIS ET AL. VS. ROSE C. TAYLOR ET AL. 


3 


1/3 portion of rental from the 10 day of Nov. 1920, and that under 

the terms and conditions of said lease the same is due and payable 

on the first dav of each and everv month. The said lease further 
%> 

provides that: 

“If the rent aforesaid, or any instalment thereof shall not be paid 
within ten days after the same becomes due and payable as afore¬ 
said, although no demand shall have been made for the same; or 
if the lessee shall fail or neglect to keep and perform each and every 
of the covenants, conditions, and agreements herein contained and 
on the part of the said lessee to be kept and performed, or if the 
same, or if any of them shall be broken, then and in each and every 
such case from thenceforth and at all times thereafter, at the option 
of the lessors, the lessee’s right of possession shall thereupon end and 
determine and the lessors shall be entitled to the possession of said 
leased premises, and to re-enter the same without demand of pos¬ 
session of the said premises, and may forthwith proceed to recover 
possession of the leased premises by due process of law, any notice 
to quit or intention to re-enter the same being hereby expressly 
waived by the lessee.” 

Your complainants desire to exercise their option to declare the 
conditions of said lease broken by the lessee, his executors, 

4 and heirs, by reason of their failure to pay the installment 
of rent due on the first day of December, 1920, and by reason 

of their failure to pay the installment of rent for the months of 
August, September, October and November, when, and as the same 
became due and payable under the terms of the lease, claiming for¬ 
feiture as to each month thereof. The Owners of said property at 
the time of the making of the lease were John R. McLean, Mary 
McLean Ludlow and Mildred Dewey. John R. McLean departed 
this life in the City of Washington, District of Columbia, leaving 
a last Will and Testament which was duly admitted to probate, and 
the trustees of said estate as named in said Will transferred, sold 
and assigned all of the right, title and interest owned by the said 
John R. McLean in this property to William B. Mason, who in turn 
sold all of his right title and interest to your complainant, F. E. 
Davis. Mary McLean Ludlow has since the execution of said lease 
departed this life leaving a last Will and Testament in which your 
complainant, F. H. Bugher became the owner of all of the right, 
title and interest of the said Mary McLean Ludlow in said property 
and said lease, and Mildred Dewey transferred, sold and assigned 
all of her right, title and interest in said property, and in said lease 
to F. E. Davis, all of which transfers became effective and were re¬ 
corded before the last installment of interest to wit, the December 
installment of interest, became due and payable. 

Complainants say that all of the tenancy and estate in the said 
lease and property has terminated by the default in the payment of 
rent as set forth in this complaint, and as provided in the agreement 
under which said tenancy was established. 

5 Complainants therefore pray that a summons be issued, 
commanding the defendants to appear and show cause why 
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judgment should not be given against defendants for the restitution 
of the possession of said premises, besides costs of this suit. 

F. E. DAVIS. 

F. H. BUGHER, 


Subcribed and sworn to before me this 20th day of December, 
A. D. 1920. 

EDWARD F. RIGGS, 

Notary Public, D. C. [seal.] 


Motion to Stay Further Proceedings in Municipal Court. 

Filed November 17, 1921. 

******* 

Now come the defendants, by their attorney, and move the court 
to stay further proceedings herein and tended all of the rent due to 
the plaintiffs together with interest and costs. 

WILTON J. LAMBERT, 

Attorney for Defendants. 

6 Memorandum. 

January 7, 1921. 

Judgment, after tender of rent due under lease by defendants, 
and after argument by counsel, for defendant with costs. 

M. M. DOYLE, 

Judge. 


Appeal noted in open Court by counsel for plaintiff. 

Affidavit of Merits. 

Filed January 17, 1921. 

* * * * * * * 
District of Columbia, To wit: 

F. E. Davis and F. H. Bugher being each severally duly sworn 
according to law, depose and say: that they are the plaintiffs in the 
above entitled cause of action and make this affidavit for and on be¬ 
half of themselves as such plaintiffs; 

That they are the owners of and entitled to the possession of the 
premises situated at the corner of 15th and Eye Streets, Northwest, 
in the City of Washington, District of Columbia, being known and 
designated as the Bellevue Hotel and being constructed and located 
upon original Lots Seven and Eight in Square Two Hundred and 
Eighteen of the official plat of the District of Columbia, 
7 which said premises were originally known and described as 
the La Normandie Hotel; 
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That the said premises and property are unlawfully detained and 
held from these plaintiffs by the said defendants without right and 
against the will and wishes of these plaintiffs; 

That on the 26th day of April, A. D. 1912, a written lease upon 
the said premises was made, signed, signed, sealed and delivered 
between the parties therein named, a true copy of which said lease 
is hereto annexed, marked Exhibit A and hereof made a part, and 
prayed to be read herewith as a part of this affidavit in the same 
manner as if copied at length herein; 

That thereafter on or about the 30th day of September, 1912, a 
supplemental lease and agreement was entered into between the 
parties therein named, a true copy of which said supplemental agree¬ 
ment and lease is hereto annexed, marked Exhibit B, and hereof 
made a part and prayed to be read herewith as a part hereof as 
though set out at length herein, together with all endorsements and 
assignments annexed to said Exhibits A and B, as hereto attached as 
a part of said Exhibits A and B. 

That Peter Taylor, Jr., leased said property under said lease an¬ 
nexed hereto as Exhibit A and under said supplement or additional 
agreement annexed hereto as Exhibit B, from John R. McLean, 
Mary McLean Ludlow and Mildred Dewey, the then owners of said 
property, said lease being for a term of five years, with the right of 
renewal thereto to the said Peter Taylor, Jr., which said right 

8 of renewal was exercised by said Peter Taylor, Jr., during his 
life time, and which said lease and the renewal rights there¬ 
under by the terms of said lease were for, and inured to the benefit 
of, the said lessee, Peter Taylor, Jr., and his heirs, executors and 
administrators; 

That the said Peter Taylor, Jr., after having exercised the renewal 
option in said lease, which continued the lease provided all the terms 
and conditions imposed upon the lessee, his heirs, executors, or ad¬ 
ministrators, were fulfilled, renewed said lease of said premises for 
ten years from the 26th day of April, 1912, or until April 26th, 
1922; that said Peter Taylor, Jr., departed this life in the month of 
September, 1920, leaving a paper writing purporting to be his last 
will and testament, which paper writing was duly admitted to pro¬ 
bate and record as the last will and testament of Peter Taylor, Jr., 
under the terms of which Rose Clark Taylor was the sole beneficiary 
and was also, by the terms of said will named as executrix, and the 
said Rose Clark Taylor duly qualified as executrix of said estate; 

That the said Peter Taylor, Jr. prior to and at the time of his 
death as aforesaid had defaulted in the payment of the rent under 
said agreements hereto annexed on said premises, he being, at the 
time of his death in default for the month of August and the month 
of September, 1920; that no rental was paid for said property for 
the months of August, September, October and November, 1920, 
until suit was brought in the Supreme Court of the District of 
Columbia on or about the 2nd day of November, 1920, and attach¬ 
ment issued and served under the provisions of the District 

9 Code, said suit and attachment being for the rent of said 
premises for said months, which amounted to $1,333.33 per 
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month, for the months of September, October, and November, 1920, 
which rental was settled and paid to these affiants through their 
counsel on the 4th day of December, 1920, after a motion had been 
made by the said defendants in this suit through their counsel of 
record in said cause, to quash said attachment, and the motion being 
on December 3rd, 1920, denied and overruled; that in the execution 
of the writ of attachment which issued under said suit commenced 
against said defendants herein by these affiants, being Law No. 
04584, the United States Marshal for the District of Columbia took 
possession of and remained at said Bellevue Hotel in possession of 
the furniture therein, belonging to said defendants, for a period 
of fourteen days subsequent to the issuing of said attachment sued 
out in said action; 

That on December 21st, 1920, a landlord and tenant action was 
commenced by these affiants against said defendants herein in the 
Municipal Court of the District of Columbia, seeking judgment for 
possession of said premises under the provisions of the District Code 
of the District of Columbia and thereafter said landlord and tenant 
action was brought to trial and tried in said Municipal Court and a 
decision had thereunder by said Court on January 7th, 1921, which 
decision was against these affiants as plaintiffs therein and in favor 
of defendants; that at the time of the trial in said Municipal Court 
on January 4th, 1921, there was due and unpaid from the defendants 
to these affiants one-third of the rent stipulated in said lease 
10 from November 10th, 1920 to December 1st, 1920, and all 
rent for the months of December, 1920 and January, 1921, 
none of which said rent had been paid or tendered in any manner 
until the date of said trial, when counsel for defendants tendered in 
court $3,200.00; 

That said Peter Taylor, Jr., prior to his death and the said de¬ 
fendants since his death, have broken the said lease and agreement 
set forth above and hereto annexed as Exhibits A and B, in that they 
failed and neglected to pay said rents when due as aforesaid, namely 
on the first of each and every month, or within ten days thereafter, 
as provided in said lease and have further broken and terminated 
said lease and agreement so annexed hereto by permitting process 
and execution to issue against them in said suit in the Supreme 
Court as aforesaid, and in permitting and allowing said attachment 
to issue and to be served against them and their said property and 
furniture in said building in the said suit of these affiants to collect 
their said rent for the months set forth above; 

That these affiants, in bringing said landlord and tenant action, 
and in filing this affidavit under Rule 19 of this Court after they 
have taken their appeal from said Municipal Court judgment, have 
exercised and do hereby exercise their option to declare the condi¬ 
tions of said lease broken by the said lessee, his executors, heirs and 
administrators, by reason of their failure to pay the said instalments 
of rent when due as aforesaid, and by reason of the said suit being 
brought, and writ of attachment issued and process issued and served 
against them and their said property as aforesaid. 
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11 That the owners of said premises at the time of the making 
of the said lease were John R. McLean, Mary McLean Ludlow 

and Mildred Dewey; that John R. McLean departed this life in the 
City of Washington, District of Columbia, leaving a last will and 
testament which was duly admitted to probate, and the trustees of 
said estate as named in said will transferred, sold and assigned all 
of the right, title and interest owned by the said John R. McLean 
in said property to William B. Mason, who in turn sold all of his 
right, title and interest to your affiant, F. E. Davis; that Mary Mc¬ 
Lean Ludlow, has, since the execution of said lease, departed this life 
leaving a last will and testament in which your affiant, F. H. Bugher, 
became the owner of all of the right, title and interest of the said 
Mary McLean Ludlow in said property and said lease, and said 
Mildred Dewey transferred, sold and assigned all of her right, title 
and interest in said property and in said lease to affiant, F. E. Davis, 
all of which transfers were made and became effective and were 
recorded before the December, 1920, instalment of rent on said 
premises became due and payable, all as more particularly appears 
by the transfers, assignments, and endorsements annexed to said 
Exhibits A and B and hereof made a part. 

These affiants further say that all of the tenancy and estate in the 
said lease on said property claimed or held by the said defendants 
has been terminated by their default in the payment of rent as set 
forth above as provided under said lease, and further by said defend¬ 
ants permitting and suffering suit and attachment proceed- 

12 ings to issue and be served upon and against them and their 
said property as above herein set forth. 

F. E. DAVIS. 

F. H. BUGHER. 

Subscribed and sworn to before me this 15" day of January, A. D. 
1921. 

[seal.] N. M. L. JENKINS, 

Notary Public, D. C. 

W. GWYNN GARDINER, 

J. D. EASON, Jr., 

Attys. for Plffs. 


Exhibit A. 

This indenture of lease made and executed in duplicate this 26th 
day of April, in the year one thousand nine hundred and twelve, 
by and between John R. McLean, Mary McLean Ludlow, and Mildred 
Dewey, successors in title under the last will and testament of Wash¬ 
ington McLean, deceased, late of the City of Washington, District 
of Columbia, hereinafter called the lessors, parties of the first part, 
and Peter Taylor, Jr., hereinafter called the lessee, party of the 
second part. 

Witnesseth, that for and in consideration of the rents, covenants, 
and stipulations hereinafter mentioned, made and contained, and 
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hereby agreed to be paid, kept and performed by said lessee, his 
heirs, executors or administrators, the said lessors have leased and 
demised, and by these presents do lease and demise unto the said 
lessee, his executors or administrators, that certain piece or 

13 parcel of land and building erected therein for the purpose of 
a hotel, known and designated at present as La Normandie, 

situate on the northeast corner of I and Fifteenth Streets, Northwest, 
in the City of Washington, District of Columbia, and more particu¬ 
larly described as follows, to wit: 

All those certain pieces or parcels of land and premises, situate and 
being in the City of Washington, District of Columbia, and known 
and distinguished as and being, on the ground plan of said city, all 
of original lots numbered seven (7) and eight (8) in Square num¬ 
bered Two Hundred Eighteen (218), together with the rights, ease¬ 
ments, privileges and appurtenances to the same belonging or in any 
wise thereto appertaining. 

To have and to hold the said above mentioned and described 
premises and property, with the appurtenances thereto belonging 
unto the said lessee, his heirs, executors or administrators for and 
during and until the full end and term of five (5) years, beginning 
on the first day of October, 1912, yielding and paying to the said 
lessors or their successors in title to the said demised premises, yearly 
and each and every year during said term, as rent for the said 
premises, the sum of Fifteen Thousand Dollars ($15,000.), for each 
and every year of said term, to be paid in each and every case and 
in each and every year during said demised term, in lawful money of 
the United States, without any demand whatsoever, in equal monthly 
payments of Twelve hundred Fifty dollars ($1,250.00) in advance on 
the first day of each and every month during said term, beginning for 
the first of said payments on the first day of October, 1912; the re¬ 
ceipt of One dollar ($1.00) of said rent paid by said lessee is hereby 
acknowledged by said lessors. 

14 And the said lessee covenants and agrees to pay the said 
lessors the said rent as aforesaid for the full term thereof; 

that he will not assign this lease or any portion of the term, or sublet 
the premises or any part thereof without the written consent of the 
lessors; that said lessee will not use or suffer to be used the said 
premises for any disorderly or unlawful purposes, or for any other 
purpose than that of hotel; that he will not suffer or commit any 
waste to, in, or upon said building, fixtures, and premises; that he 
will, at his own expense, during said term, keep said leased premises, 
including the building and fixtures, plumbing and appurtenances 
thereof in substantial condition and in good repair, clean and in 
good working order and proper sanitary condition, remove snow and 
ice from the sidewalks thereof, and the lessors shall not be liable there¬ 
for, or for any work or materials furnished said premises except as 
hereinafter set forth, and the said lessee has no authority to incur 
debts or make any charge against the lessors or create any lien upon 
said leased property for any work or materials furnished the same, 
and the said lessee agrees that he will, at the end of his tenancy, sur- 
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render the said leased premises in such substantial condition and 
repair, good working order, etc., and clean, ordinary wear and tear 
and loss by fire and storm excepted; that he will pay all charges for 
gas, electricity, and water used on said premises when the bills become 
due and payable; that he will not make any alterations or changes 
in said premises, without written consent, or increase the rate of 
fire insurance upon the building and improvements on said 

15 premises beyond ordinary risk. 

It is further agreed that payment of rent shall cease of 
the said premises be destroyed by fire, or be so damaged by fire or any 
unavoidable casualty as to make the same uninhabitable, it being 
agreed, however, that in the event of any such fire the lessors shall 
forthwith proceed to put the premises in as good repair as before said 
fire, and that the rent pending such rebuilding shall cease wholly, 
or in proportion to the amount of the premises destroyed. 

Provided, always, that if the rent aforesaid, or any instalment 
thereof shall not be paid within ten days after the same becomes 
due and payable as aforesaid, although no demand shall have been — 
for the same; or if the lessee shall fail or neglect to keep and per¬ 
form each and every of the covenants, conditions, and agreements, 
herein contained and on the part of the said lessee to be kept and 
performed, or if the same, or if any of them shall be broken, then 
and in each and every such case from thence forth and at all times 
thereafter, at the option of the lessors, the lessee’s right of possession 
shall thereupon end and determine and the lessors shall be entitled 
to the possession of said leased premises, and to re-enter the same 
without demand, of possession of said premises, and may forthwith 
proceed to recover possession of the leased premises by due process 
of law, any notice to quit or intention to re-enter the same being 
hereby expressly waived by the lessee. 

16 And in the event of such re-entering by process of law, 
the lessee, nevertheless agrees to remain answerable for any 

and all damages, deficiency or loss of rent which the lessors may 
sustain by such re-entrance; and the lessors reserve full power, which 
is hereby acceded to by the lessee, to re-let the said premises for the 
benefit of the lessee. 

And the lessee expressly covenants and agrees to pay said rent as 
aforesaid, and also to keep and perform each and every of the 
covenants, conditions and agreements herein contained. 

It is further agreed between the parties hereto that the lessors 
shall expend or cause to be expended a sum not to exceed Twenty- 
five Thousand dollars ($25,000.00) on improvements and repairs to 
the herein demised premises, the said expenditure to be made under 
the direction and supervision of the lessee, provided, however, that 
all contracts for such improvements and repairs must be first sub¬ 
mitted to and approved by the lessors or their agent before being 
carried into effect. 

It is further provided that such improvements and repairs shall 
be begun on or before the 1st day of July, 1912, and that for the 
purpose of carrying into effect said improvements and repairs, pos- 
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session of the said demised premises shall be given to the lessee on 
the 1st day of June, 1912. 

It is further agreed that the lessors shall secure a transfer of the 
bar-room license now existing upon the premises to the lessee, the 
lessee paying all tax or excise charge in connection with same. 

17 It is further agreed that the lessee shall have the right at 
his discretion to change the name of said hotel at any time 

he may desire. 

And it is further agreed between the parties hereto that the lessee 
shall have the right at the expiration of the term herein and hereby 
created to an extension of this lease, upon the same terms and con¬ 
ditions as set forth herein, excepting as to the renewal clause for a 
period of five years from and after expiration of said term, provided 
the lessee shall, at least ninety days before the expiration of the said 
term, give notice to the lessors of his intention to renew, provided, 
however, in the event of sale of the herein demised premises during 
the first or original term thereof, there shall be no obligation on the 
part of the grantors to grant said renewal. In the event of such 
sale being made, however, the purchasers or purchaser, of said 
premises, if said renewal or extension is asked by the lessee according 
to the time limit aforesaid, shall be required either to grant said re¬ 
newal or said purchaser or purchasers shall pay to the lessee herein 
the sum of Twenty-five Thousand dollars ($25,000.00) in lieu of 
said extension. 

And it is further agreed between the parties hereto that if the said 
lessee shall be adjudged a bankrupt or shall allow process or execu¬ 
tion to issue against him in any suit at law or in equity, then and 
from henceforth, and in any or either or all of said cases this lease 
shall, at the option of the said lessors, wholly cease and determine, 
and be held for naught in all courts of law and equity and elsewhere, 
and thereupon it shall and may be lawful for the said lessors into and 
upon said demised premises or any part thereof, wholly to rc- 

18 enter and remove all persons therefrom with their goods and 
effects, and the same to have again, repossess and enjoy. 

And it is further agreed that in the event the authorities of the 
District of Columbia shall require any alteration, extension or im¬ 
provement in the said premises, or any connections thereto for the 
purpose of complying with any law, statute or regulation existing 
or hereafter enacted during the term of this lease, or any extension 
thereof, and such alteration, extension, or improvement shall be 
made at the expense of the lessors. 

And it is further agreed that the lessee shall have the right to re¬ 
tain in said premises as many as he may desire of the large wardrobes 
with mirror fronts in the rooms therein. 

It is mutually agreed that this lease shall bind the executors, ad¬ 
ministrators. and assigns of the respective parties hereto. 

And it is further agreed that no waiver of any breach of any cove¬ 
nants, conditions, or agreement herein shall operate as a waiver of 
the covenant, condition or agreement itself or any subsequent breach 
thereof. 
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In testimony whereof the said parties have hereunto signed their 
names and affixed their seals the day and year first hereinbefore 
written. 

JOHN R. McLEAN. [seal.1 

MARY McLEAN LUDLOW, [seal.] 
MILDRED DEWEY. - [seal.] 

PETER TAYLOR, Jr. [seal.] 

Witness-: 

CHAS. B. HOWE. 

HENRY M. ATKINS. 

H. D. THISSELL. 

FRANK P. LEETCH. 


19 District of Columbia, ss: 

—, Hattie Downs Thissell, a Notary Public in and for the District 
of Columbia aforesaid, do hereby certify that John R. McLean, Mary 
McLean Ludlow and Mildred Dewey, and Peter Taylor, Jr., parties 
to a certain lease bearing date on the twenty-sixth day of April, 1912, 
and hereto annexed, personally appeared before me the said John R. 
McLean, Mildred Dewey, and Peter Taylor, Jr., being personally 
well known to me to be the parties who executed the said lease and 
acknowledged the same to be their acts and deed. 

Given under my hand and seal this 26th day of April, 1912. 

HATTIE DOWNS THISSELL, 

Notary Public, D. C. 

State of New York, 

County of New York, ss: 

I, Henry M. Atkins, a Notary Public in and for the State of New 
York, do hereby certify that Mary McLean Ludlow party to a certain 
lease, bearing date on the 26th day of April, A. D., 1912, and hereto 
annexed, personally appeared before me in said State and County, 
the said Mary McLean Ludlow, being personally well known to me to 
be the person who executed the said lease, and acknowledged the 
same to be her act and deed. 

Given under my hand and seal this 29th day of April, 1912. 

HENRY M. ATKINS, 

Notary Public in and for the 

County of New York. 


20 Exhibit “B.” 

Whereas, by an indenture of lease, made on the 26th day of April, 
1912, by and between John R. McLean, Mary McLean Ludlow and 
Mildred Dewey, parties of the first part, and Peter Taylor, Jr., party 
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of the second part, a certain property known as the La Normandie 
Hotel in the City of Washington, District of Columbia, was leased 
for a term of years, and with such privileges of renewal as set forth 
in said lease, the same being recorded in Liber 3522, at Folio 248 of 
the Land Records of the District of Columbia, a copy of which is 
hereto attached and marked “Exhibit A.” 

And whereas in addition to the sum agreed to be spent by the 
parties of the first part in the improvement of the property referred 
to in said lease, it has been agreed that the said parties of the first 
part shall add a further sum of Eight Thousand Dollars ($8,000.00), 
to be expended in improving said property and in consideration of 
which the said party of the second part, Peter Taylor, Jr., has agreed 
to pay an additional sum of rent, amounting to One Thousand Dol¬ 
lars ($1,000) per year, throughout the term of the said lease, begin¬ 
ning on the first day of October, 1912, in monthly instalments. 

And whereas, instead of making a new lease, it has been deemed 
expedient to embody the terms hereinbefore referred to in an addi¬ 
tional supplementary agreement. 

Now, therefore, this agreement witnesseth: That the said John R. 
McLean. Mary McLean Ludlow and Mildred Dewey, agree to expend 
in addition to the amount required to be spent by them by the terms 
of said lease, the sum of Eight Thousand dollars ($8,000.00), 
21 to be used in improving the hotel property referred to, and 
in consideration for which the said Peter Taylor, Jr., hereby 
agrees to pay an additional sum of rent over and above that provided 
to be paid in and by said lease, amounting to One Thousand Dollars 
($1,000) per year, throughout the entire term of said lease or any 
renewal thereof, said additional rent to begin on the first day of Octo¬ 
ber, 1912, and to be paid in monthly instalments thereafter. 

And it is further agreed that in consideration of the original lease, 
and also in consideration of the agreement to expend the additional 
sum of money referred to herein, that all fixtures of every kind, at¬ 
tached in any way to the said hotel property, shall, at the termination 
of said lease, or upon its cancellation, become, belong to, and be the 
absolute property of the lessors, the term “fixtures” herein being un¬ 
derstood and agreed to apply to everything of character, which is 
attached in any way to the walls, or other parts of the structure of 
said hotel property. 

In witness whereof the parties have hereunto set their 
seals this 30th day of September A. D. 1912. 

JOHN R. McLEAN. 

MARY McLEAN LUDLOW. 

MILDRED DEWEY. 

PETER TAYLOR, Jr. 

Witness-: 

FRANK P. LEETCH. 

ROSE DONOGHUE. 

FRANK P. LEETCH. 

FRANK P. LEETCH. 


hands and 

[seal.] 

[seal.] 

[seal.] 

[seal.] 
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Nov. 5th, 1920. 

For value received we hereby transfer all right and title in the 
within lease to William B. Mason who purchased from us as Executor 
and Trustee of the Estate of John R. McLean all the interest of his 
estate in above described property. 

[seal.] AMERICAN SECURITY & TRUST CO., 

Trustee of the Estate of John R. McLean, 
By MARTIN R. WEST, 

Asst. Secretary. 


22 Nov. 5th, 1920. 

For value received, I hereby transfer and assign all of my title 
and interest in the within lease and agreement attached thereto to 
F. E. Davis. 

MILDRED DEWEY. 

MILDRED McLEAN DEWEY. 


Witness: 

W. CAMERCON BURTON. 


Nov. 11, 1920. 

> 

For value received I hereby transfer and assign all of my title 
and interest in the within lease and agreement attached thereto to 
F. E. Davis. 

H. ROZIER DULANY, Jr., 
WILLIAM B. MASON, 

By H. ROZIER DULANY, Jr., 

A tty. in Fact. 

Witness-: 

G. BRYAN PITTS. 

G. BRYAN PITTS. 


True copy of within affidavits served on Lambert & Yeatman this 
Jan. 17, 1921. 

J. D. EASON, Jr. 

23 Affidavit of Defense. 

Filed January 27, 1921. 

******* 


District of Columbia, ss: 

Rose Clark Taylor being first duly sworn deposes and says that she 
is the defendant in the above entitled cause and that she makes this 
affidavit on behalf of herself individually and as executrix, and that 
she has a good defense to the claim of the plaintiffs set forth in their 
affidavit of merit, which defense is as follows: 
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She denies that the plaintiffs are entitled to the possession of the 
premises therein mentioned and denies that the said premises and 
property are unlawfully detained and held from the plaintiffs by her 
without right and against the will and wishes of the plaintiffs. 
Affiant further says that heretofore, to-wit, on the 16th day of Sep¬ 
tember, 1920, Peter Taylor, Jr., late a citizen of the United States 
and a resident of the District of Columbia, departed this life, leaving 
as his sole heirs at law and next of kin this affiant, his wife, and one 
daughter, Helen Jackson Taylor, fourteen years of age. Said Peter 
Taylor, Jr., left a last will and testament and codicil thereto in and 
by which lie devised and bequeathed all of his estate, real and per¬ 
sonal, to this affiant and nominated this affiant as executrix. There¬ 
after the said will was offered for probate and record by petition filed 
in the Probate Court on the 8th day of October, 1920; on the 12th 
day of October, 1920, that court appointed a guardian ad litem to 
appear for and represent the interests of the said infant child and the 
latter, after an investigation of the case, on the 19th day of 

24 October, 1920, filed his answer and affidavit. After the filing 
of an answer by said guardian, the said will was, on the 30th 

day of October, 1920, admitted to probate and record as the last will 
and testament of the said Peter Taylor, Jr., and letters testamentary 
were directed to be issued to this affiant. Affiant, on the 1st day of 
November, 1920, qualified as executrix by giving bond as required 
by the order of her appointment, and thereafter received her letters 
testamentary. 

That among the assets of the estate of the said Peter Taylor, Jr., 
was a lease dated the 26th day of April, 1912, entered into by the 
said Peter Taylor, Jr., as lessee, with John R. McLean, Mary McLean 
Ludlow and Mildrew Dewey, then owners of said property, as lessors, 
leasing to the said Peter Taylor, Jr., premises described in the affi¬ 
davit of merit as original lots 7 and 8 in square 218, and the im¬ 
provements thereon known as the “Bellevue Hotel” located at the 
northeast corner of Fifteen and I Streets, Northwest, in the District 
of Columbia, for a term of five years beginning on the 1st day of 
October, 1912, conditioned upon the payment as rent by the said 
Peter Taylor, Jr., of the sum of Twelve Hundred Fifty dollars 
($1,250.00) per month, payable in advance; that there was a fur¬ 
ther provision contained in said lease giving to the said lessee the 
right to renew the same for another term of five years from and after 
expiration of the term therein created, providing the lessee signify 
his desire to renew the said lease which renewal was had and the said 
lease extended or renewed for a further period of five years. By a 
supplemental agreement dated April 26th, 1912, the said 

25 lessee agreed to pay an additional sum increasing his rent 
to the sum of Thirteen Hundred Thirty-three dollars and 

Thirty-three cents ($1,333.33) per month. Affiant further says that 
the said Peter Taylor, Jr., all during the period that the said premises 
were under lease by him, and up until the time of his death, con¬ 
ducted a hotel business in the said premises known as the “Bellevue 
Hotel” and that the said business, at the time of his death, was the 
sole asset of his estate of any value other than the lease hereinbefore 
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referred to. That during the interim between the time of the death 
of the said Peter Taylor, Jr., and the probate and record of said will 
and the appointment of affiant as executrix, rent accrued for said 
premises being for the months of September and October, 1920, and 
a few days after the letters were granted to affiant as executrix rent 
for November, 1920, accrued. That notwithstanding this situation, 
on the 6th day of November, 1920, the plaintiffs, F. E. Davis and F. 
H. Bugher, together with Mildred Dewey, instituted a suit at law 
against this affiant individually and as executrix, being Cause No. 
64,584 in this court, claiming two-thirds of the sum of Thirty- 
nine Hundred Ninety-nine dollars and Ninety-nine cents ($3,999.99) 
rent of said premises for the months of September, October and No¬ 
vember, 1920, although at said time affiant had not been advised 
of the various changes of ownership of said property and the precise 
interest of the respective parties as disclosed by the pleadings in the 
said law cause, nor was affiant advised of the assignments of said 
lease. This suit was instituted by the said Davis, Dewey and Bugher, 
although it would appear by the assignments on the copy of said 
original and supplemental leases attached to plaintiffs’ affi- 

26 davit of merit, that on November oth, 1920, William B. 
Mason became the owner of a one-third interest in said lease 

by assignment of the executor and trustee of John R. McLean, and on 
the same day Mildred Dewev parted with her one-third interest in 
said lease. That in said suit, an attachment before judgment was 
immediately sought and enforced and the business of the said Peter 
Taylor, Jr., which passed to the affiant as executrix w r as attached and 
placed in the hands of a Deputy Marshal who was maintained upon 
the said premises for the purpose of retaining same in his custody 
until affiant was able to realize and procure sufficient moneys to pro¬ 
tect the estate of the said decedent against the harsh and summary 
remedies sought by the plaintiffs and their co-plaintiff, and on, to- 
wit, the 3rd day of December, 1920, affiant having raised sufficient 
money so to do was able to pay the full amount of the claim set 
forth in said suit, to-w T it, Twenty-six Hundred Sixty-six dollars and 
Sixty-six cents ($2,666.66), together w T ith court costs, expenses of a 
watchman, insurance, appraisement and interest on the said principal 
sum up to the time of the said settlement which principal and costs 
aggregated about the sum of Twenty-eight Hundred Seventy-six 
dollars ($2,876.00). 

Affiant further says that under the provisions of the aforemen¬ 
tioned lease, the rent in effect did not become due and payable until 
ten days after the first of the month, and because of the summary 
action of the plaintiffs and of the said Mildred Dewey in requiring 
payment of all of the said rent, including interest and costs aforesaid, 
she w*as not in a position to promptly make the payment of 

27 the rent due on the 10th day of December, 1920, in order to 
further protect the interests of the said estate in the said lease 

and that she had succeeded in raising the money to pay the said rent 
and was about to tender the same to the persons who may be disclosed 
as the true owners of the said lease and, therefore, entitled to the 
rights of the lessors, when she was served with a summons sued out 
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on the 21st day of December, 1920, in cause captioned “F. E. Davis 
and F. H. Bugher vs. Rose Clark Taylor and Rose Clark Taylor, 
executrix, defendants, No. 195,158”, in the Municipal Court of the 
District of Columbia, being this cause below, together with a copy 
of the complaint attached thereto summoning her to appear in said 
Municipal Court on the 4th day of January, 1921, at ten o’clock 
A. M., and show cause why judgment should not be given against 
her for the restitution of the possession of the said premises described 
in the aforementioned complaint, besides costs. Affiant further says 
that in the meantime she had not been advised that the said plain¬ 
tiffs, F. E. Davis and F. H. Bugher, were the sole owners of the 
said premises and the leasehold rights aforementioned, and that in 
said complaint it was alleged that the December rent had not been 
paid and further that the said plaintiffs were entitled to a one-third 
portion of the rental of said premises from November 10th, 1920. 

Affiant further says that upon receipt of the said notice, she there¬ 
after, through her counsel, advised the attorney for the plaintiffs, 
Mr. W. Gwynn Gardiner, that the money was available for the pay¬ 
ment of the said December rent as well as any other rent that may 
be due to his clients and also thereafter requested the said 

28 Gardiner, representing the plaintiffs, to advise her as to the 
different changes in the ownership of the said property for 

her proper guidance in determining to whom the said rent should 
be paid, both as to that which was overdue and that which was to 
come due, but that the said Gardiner advised the affiant, through 
her said counsel, that he would not accept the said rent, together 
with the interest, and costs of the said Landlord & Tenant proceed¬ 
ings and also failed to advise the plaintiff as to the respective changes 
in title and ownership and to whom she was expected to deal with 
in making proper settlement for the rental of said premises. 

Affiant further says that on the 4th day of January, 1921, said 
proceeding was called for trial in the said Municipal Court before* 
M. M. Doyle who was acting as judge of that branch of the Munici¬ 
pal Court which had for hearing Landlord & Tenant cases, and that 
at the inception of the said triad, Affiant, through her counsel, filed 
a motion in said cause which motion is a part of the record in this 
case, moving the court to stay further proceedings therein and ten¬ 
dering all of the rent due to the defendants, together with interest 
and costs, and affiant thereafter, through her counsel, upon the 
filing of the said motion, in open court, produced and offered and 
tendered cash to the plaintiffs for the full amount of the rent due 
under said lease at the time of the filing of the said proceedings, 
together with the amount then due, namely, the rent for the month 
of January, 1921, and accrued interest thereon with costs which 
tender was refused by the plaintiffs, through their counsel W. Gwynn 
Gardiner, the said plaintiffs, through their counsel, insist- 

29 ing upon the forfeiture of the rights of the esta-te of the said 
Peter Taylor, Jr., under said lease because said December 

rent had not been paid within the time provided by the provisions 
of the said lease. 
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Affiant further says that no effort, prior to the filing of this suit 
by the plaintiffs, was made by the plaintiffs to declare forfeited the 
rights of the lessee and the rights of the estate, of Peter Taylor, Jr., 
lessee under said lease, by reason of his and her failure to pay the 
rent which was sued for in the aforementioned attachment proceed¬ 
ings, but on the contrary the said plaintiffs waived any such alleged 
forfeiture now claimed by them. Affiant further pays that at no 
time prior to the institution of this suit did the plaintiffs, or either 
one of them, or any one on their behalf, make a demand upon 
her of the precise sum due in the manner required by law. 
Affiant further says that prior to the trial of this case below, 
she. offered to pay to the plaintiffs the amount of rent then 
due, plus interest and costs, and the plaintiffs refused to accept same. 
That on the day of the trial below, she filed a motion to stay fur¬ 
ther proceedings in this cause, and tendered to the plaintiffs in cash 
the rent due at the time of the institution of these proceedings, as 
well as the rent for the month of January, 1921, which accrued 
subsequently, together with interest thereon and costs, which tender, 
however, was refused by plaintiffs. Affiant further says that the 
said Municipal Court had no jurisdiction to award a judgment for 
possession against her as executrix of the estate of Peter Taylor, Jr., 
as the said court has no jurisdiction to entertain suits against ex¬ 
ecutors or administrators appointed by this Honorable Court. 

30 And affiant now renews ner tender to the plaintiffs made 
at the trial of this cause in the Municipal Court, of all of the 

rent claimed to be due to the plaintiffs in arrears, together with 
the rent that came due in January, 1921, together with all accrued 
interest on the said rent and costs of suit and is ready and willing 
to pay the same to the plaintiffs and now again tenders herself ready 
and willing to pay the same to the plaintiffs immediately. 

ROSE CLARK TAYLOR. 

Subscribed and sworn to before me this 27th day of January, 
1921. 

[seal.] GEORGE B. FRASER, 

Notary Public, D. C. 

WILTON J. LAMBERT, 

A tty. 

31 Motion for Judgment. 

Filed February 1, 1921. 

******* 

Come now the plaintiffs, F. E. Davis and F. H. Bugher, and by 
their counsel move this Honorable Court for judgment under law 
rule No. 19 of this Court, for the possession of those certain prem¬ 
ises and real estate described and known as the Bellevue Hotel con- 
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structed and located upon Original Lots Seven and Eight in Square 
Two Hundred Eighteen of the official plat of the District of Colum¬ 
bia, situated at the corner of 15th and Eye Streets N. W., in the 
City of Washington, District of Columbia, and being the same 
property described in the pleadings herein, and for grounds of mo¬ 
tion state: 

1. That in accordance with law rule No. 19 of this Court, the 
plaintiffs have filed and served their affidavit of merits setting forth 
the grounds upon which they claim possession of said premises, 
which affidavit shows that plaintiffs are entitled to possession of 
said premises and have a good and meritorious cause of action. 

2. That the defendants, and each of them, have failed to make 
and file a sufficient affidavit of defense to plaintiff’s affidavit of 
merits under said Rule 19. 

3. That under said two affidavits the plaintiffs are entitled to 
judgment for possession as moved for herein. 

4. And upon such other and further grounds as appear in the 
affidavits and pleadings herein. 

W. GWYNN GARDINER, 

E 

J. D. EASON, Jr., 

Attorneys for Plaintiffs . 


32 To Lambert and Yeatman, Esqs., 

Attorneys for Defendants: 

Take notice herefrom that the above entitled motion will be called 
up for argument before said Court on the 4th day of February, A. 
D. 1921, at 10 o’clock A. M., or as soon thereafter as counsel can 
be heard. Dated February 1st, 1921. 

W. GWYNN GARDINER, 

E 

J. D. EASON, Jr., 

Attorneys for Plaintiffs. 


Supreme Court of the District of Columbia. 

Friday, February 25th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice, presiding. 

******* 


Upon consideration of the motion of plaintiffs filed in this cause 
for judgment under Law Rule 19, it is ordered that the same be, 
and is hereby overruled. 
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Motion to Enter Final Judgment . 


Filed February 28, 1921. 


******* 


Cornea now the plaintiffs, F. E. Davis and F. H. Buglier, by their 
counsel of record in the above entitled cause, and move the Court 
to enter a final judgment in the above entitled cause, since the 
only question before the Court, as shown by the pleadings in said 
cause, is a question of law, there being no disputed question 
33 of fact in the case. Plaintiffs further say that as is well 
known to the Court this case could not be tried in regular 
course before some time in the winter of 1921-22, which would be 
after the expiration of the lease. 

Plaintiffs further say that to accept the rental at this time might 
waive their rights to hereafter attempt to enforce the forfeitures in 
the lease as claimed by plaintiffs. 

They therefore ask in the interest of justice and equity to all 
parties concerned that a final judgment be entered in this case from 
which an appeal may be taken to the Court of Appeals, so that the 
matter may be finally passed upon by that Court at an early period, 
especially so in view of the fact that the sum of $1,333.33 per month 
is the amount of rental in said lease, and there is no bond or under¬ 
taking of any kind given by the defendants in this cause to protect 
the plaintiffs until the matter is finally disposed of by the appellate 
Court. 

W. GWYNN GARDINER, 

J. D. EASON, Jr., 

Attorneys for Plaintiffs. 


To Wilton J. Lambert, Esq., 

Attorney for Defendants: 

Take notice that we shall ask the Court on Wednesday morning 
next, March 2 , 1921, at 10 o'clock a. m., to enter a final order in the 
above entitled cause for the reasons stated in the motion attached to 
this petition. 

1 W. GWYNN GARDINER, 

J. D. EASON, Jr., 

Attorneys for Plaintiffs. 


34 Order Allowing Special Appeal. 

Filed April 26,1921. 

******* 

On consideration of the petition for the allowance of a special ap¬ 
peal in the above entitled cause, it is by the Court this day ordered 

that said petition be and the same is hereby granted. 

Per Mr. Chief Justice SMYTH, 

April 23,1921. 
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A true copy. 

Test: 

HENRY W. HODGES, 

Clerk of the Court of Appeals of 

the District of Columbia. 

Assignments of Error. 

Filed April 30, 1921. 

******* 

To Morgan H. Beach, Esq., Clerk of the Supreme Court of the Dis¬ 
trict of Columbia: 

You will please fine the following Assignments of Error as the as¬ 
signments of error on appeal in this case: 

1. The Court erred in denying judgment for possession under the 
73rd Rule of this Court. 

2. In holding that the affidavit of defense, if true, was a defense 

to the claim for judgment for possession. 

35 3. In holding that an offer to pay rent at any time before 
execution was a good defense to a claim of forfeiture of a lease 

for non-payment of rent where it became necessary to recover rent 
each month only by the assistance of the Court. 

4. In holding that an execution issued out of the Supreme Court 
of the District of Columbia and a judgment levied thereon on the 
furniture of the tenant did not forfeit the lease, when under the 
terms itself, it provided that execution out of any Court at law or in 
equity invalidated and made void the lease and entitled the owner 
to possession of the leased premises. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

I hereby certify that I did, on Thursday, April 28, 1921, mail to 
the office of Wilton J. Lambert, Esq., a copy of the Designation of 
Record and the Assignment- of Error and that after such delivery I 
have filed them with the Clerk of the Supreme Court of the District 
of Columbia. 

W. GWYNN GARDINER, 
Member of the Bar of Supreme Court, D. C. 

36 Designation of Record. 

Filed April 30, 1921. 

******* 

To Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia: 

You will please prepare the following designation as the record on 
appeal to the Court of Appeals in the above entitled cause: 

1. Original declaration filed in the Municipal Court. 
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2. Affidavit filod in the Municipal Court. 

3. Motion for judgment in the Supreme Court of the District of 
Columbia. 

4. Affidavit of merits in support of motion for judgment. 

5. Affidavit of defense to said motion. 

6. Order of the Court denying said motion. 

7. Motion to make said order a final judgment. 

8. Certificate of the Court of Appeals blowing a special appeal. 

9. This designation. 

W. GWYNN GARDINER, 

A ttomey for Plaintiffs. 

37 Additional Designation of Record. 

Filed May 4, 1921. 

♦ * * * * * * 

The clerk of the court will also include in the transcript of record 
on appeal in the above entitled cause the following: 

1. Motion of defendants in the Municipal Court filed January 
17th, 1921. 

2. Memo.: Judgment of Municipal Court. 

WILTON J. LAMBERT, 

Attorney for Defendants. 

38 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
37, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 65026 at Law, wherein 
F. E. Davis and F. H. Bugher are Plaintiffs and Rose Clark Taylor 
and Rose Clark Taylor, Executrix, are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
9th day of May, 1921. 


[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3647. F E. Davis et al., appellants, vs. Rose C. Taylor et al. Court 
of Appeals, District of Columbia. Filed May 14, 1921. Henry W. 
Hodges, clerk. 
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STATEMENT. 

The statement made in the brief for appellants does 
not, in the opinion of counsel for appellees, correctly 
present the nature of the case. Some of the termin¬ 
ology employed by appellants ’ counsel, it is thought, 
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also tends to make confusion as to the parties and the 
relief sought, e. g., the counsel describes himself as 
“Attorney for Respondent” and concludes with the 
contention that “this writ of error should be dis¬ 
missed’ * (Br. p. 27). It is thought, therefore, that a 
review of the proceedings as well as of the facts is de¬ 
sirable. 

THE PROCEEDINGS. 

The case is brought here by an order allowing a 
“special appeal” but the record does not disclose by 
whom this special appeal was sought nor the grounds 
of the application. It is said in the brief, however, 
(Br. p. 4) that this special appeal was allowed from 
an order passed February 25th, 1921, denying a mo¬ 
tion for judgment under Rule 19 of the Supreme 
Court of the District of Columbia. The motion for 
judgment to which reference is made will be found at 
pages 17-18 of the record and the order denying the 
motion is on page 18 of said record. 

The case originated in the Municipal Court by a 
complaint dated December 20, 1920, filed by Davis and 
Bugher claiming to be the owners and lessors of a cer¬ 
tain hotel property at Fifteenth and “I” streets in 
this city against Rose Clark Taylor in her own right 
^nd as Executrix of Peter Taylor, Jr., deceased, who 
it is claimed succeeded to the possession and rights and 
duties of the lessee by virtue of the duly probated will 
of the lessee; and it is further claimed that all rights 
of Taylor and his legatee and executrix had been ter¬ 
minated by reason of the lessors having exercised an 
option to forfeit the lease because of alleged breaches 
of covenant which breaches gave to the lessors the 
right, at their option, to assert and enforce such for- 



feiture (R. pp. 1-4). In this proceeding the plaintiffs 
prayed only for possession (R. pp. 3-4). 

The Municipal Court on January 7, 1921, rendered 
judgment for the defendant, reciting that it was “ after 
tender of rent due under lease by defendants” (R. p. 
4) and the plaintiffs noted an appeal in open court. 
The cause was then transferred to the Supreme Court 
of the District of Columbia and filed there January 17, 
1921 (R. p. 1). By Rule 19 of the Court below it is 
provided that the plaintiff 

“may file an affidavit setting out the grounds' 
upon which he claims possession of the premises 
described in the complaint. A copy of such affi¬ 
davit shall be served upon the defendant or his 
attorney of record and the plaintiff shall be en¬ 
titled to a judgment against the defendant for 
possession of the property described in the com¬ 
plaint and costs unless the defendant shall within 
ten days after service of copy of said affidavit, file 
an affidavit of defense denying the right of the 
plaintiff to the possession of the property in ques¬ 
tion and specifically stating in precise and distinct 
terms the grounds of his defense, which must be 
such as would, if true, be sufficient to defeat the 
plaintiff’s recovery.” 

On January 17, 1921, Davis and Bugher, the plain¬ 
tiffs, filed an affidavit under this rule, with exhibits 
(R. pp. 4-13) and the same day served a copy upon the 
attorney of record for defendants (R. p. 13). On 
January 27, 1921, the defendants filed an affidavit of 
defense (R. pp. 13-17). On February 1, 1921, the 
plaintiffs, Davis and Bugher, filed a motion for judg¬ 
ment for possession under Rule 19 (R. pp. 17-18) and 
on February 25, 1921, the Court overruled the motion 
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(R. p. 18). On February 28, 1921, plaintiffs filed a 
motion praying the Court to enter a final judgment in 
the cause (R. p. 19) but the record does not disclose 
that any action was taken upon this motion. On April 
23, 1921, this special appeal was allowed (R. p. 19). 

THE FACTS. 

On April 26, 1911, John R. McLean and others, 
owners of the Hotel Normandie, at Fifteenth and “I” 
streets, this city, executed a lease (g. pp. 7-11) 
whereby they demised this hotel to Peter Taylor, Jr., 
for the term of five years from October 1, 1912, for the 
purposes of a hotel, and the lessee was required to 
keep the building, fixtures, plumbing and appurten¬ 
ances in good repair, clean, in good working order, 
and proper sanitary condition (R. p. 8^. The lessors 
covenanted that the lessee should be entitled to a re¬ 
newal of the lease for the further term of five years, 
provided the lessee gave notice of his desire for it 
ninety days before the expiration of the term and pro¬ 
vided the property was not sold during the original 
term. In the event of such sale, however, the pur¬ 
chaser should be bound either to grant the renewal or 
to pay to the lessee $25,000 in lieu of the renewal (R. 
p. 10). The lessors agreed to expend $25,000 in im¬ 
provements and repairs to the demised premises un¬ 
der the direction and supervision of its lessee (R. p. 
9). The rent reserved was $15,000 per year payable 
monthly, in advance on the first day of each month, in 
equal installments of $1250 per month (R. p. 8). 

On September 30th, 1912, the owmers and Taylor 
executed a further agreement by which the owners un¬ 
dertook to expend $8,000 in addition to the $25,000 on 
improvements and Taylor agreed to pay an increased 
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rental of $1,000 per year throughout the term and the 
renewal, in monthly installments, beginning October 
1, 1912. It was further agreed that everything which 
was attached to any part of the structure in any way 
should be deemed fixtures and at the end of cancella¬ 
tion of the lease should belong to the lessors (R. p. 12). 
Taylor covenanted not to assign the lease nor sublet 
the premises without the written consent of the les¬ 
sors (R. p. 8), to pay the rent and to keep all the cov¬ 
enants, conditions and agreements on his part. It was 
also agreed that if the rent should not be paid within 
ten days after it became due and payable, or if the 
lessee should break any of the covenants, conditions 
or agreements on his part, or fail or neglect to per¬ 
form any of them, then, at the option of the lessors 

• 

“the lessee’s right of possession shall thereupon 
end and terminate and the lessors shall be en¬ 
titled to the posession of said leased premises, 
and to re-enter the same without demand of pos¬ 
session of said premises, and may forthwith pro¬ 
ceed to recover possession of the leased premises 
by due process of law, any notice to quit or inten¬ 
tion to re-enter the same being hereby expressly 
waived by the lessee,” (Rec. p. 9). 

The lease also contains this further agreement: 

“If the said lessee shall be adjudged a bank¬ 
rupt or shall allow process or execution to issue 
against him in any suit at law or in equity, then 
and from thenceforth and in any or either or all 
of said cases this lease shall at the option of the 
said lessors wholly cease and determine and be 
held for nought in all courts of law and equity 
and elsewhere and thereupon it shall and may be 
lawful for the said lessors into and upon said de- 
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mised premises or any part thereof, wholly to re¬ 
enter and remove all persons therefrom with their 
goods and effects, and the same to have again, re¬ 
possess and enjoy . 99 (Rec. p. 10). 

The lessee was let into possession on June 1st, 1912, 
in order to exercise supervision of the improvements 
by the lessors, which were to be begun on or before 
July 1, 1912 (R. pp. 9-10). 

Taylor exercised his right to a renewal of the lease 
(R. pp. 2, 5, 14) so that the term was extended and 
made one of ten years, to and including the 30th day 
of September, 1922. Taylor died on the 16th of Sep¬ 
tember, 1920, two years and fourteen days prior to the 
expiration of his lease (R. p. 14). His next of kin 
were his widow, the appellee and defendant below, 
Rose C. Taylor, and his daughter, a girl fourteen years 
of age. He died testate and a petition for the probate 
of his will and codicil was filed in the Court below, on 
October 8, 1920, and on the 12th of October, 1920, the 
Court appointed a guardian ad litem for the infant 
daughter and the guardian filed an answer on the 19th 
of October, 1920. The will was admitted to probate 
on October 30th, 1920. By these testamentary papers 
the widow was made executrix and sole legatee. She 
qualified as executrix by giving bond on November 1, 
1920, and letters testamentary were thereupon granted 
to her. Five days later on the 6th of November, 
1920, the plaintiffs herein, Davis and Bugher and Miss 
Mildred Dewey instituted a joint suit against the de¬ 
fendant herein individually, and as executrix, claim¬ 
ing to be entitled to thirds of the rent of the property 
for the months of September, October and November, 
1920, and, in said suit, sued out attachments before 


judgment, under the Code of this District (R. pp. 2, 
15). The amount claimed in this proceeding was 
$2,666.66 and costs; and on the third day of December, 
one month and three days after she obtained authority 
to act as executrix she paid the said claim and costs, 
amounting to $2,876 (R. p. 15). 

On the 21st of December, 1920, Mrs. Taylor was 
served with process in the present suit, commanding 
her to appear on January 4, 1921 (R. p. 16). The 
sole prayer for relief in the suit was for possession 
(R. pp. 3-4), and the basis for this prayer is stated in 
the complaint in these words (R. p. 3): 

“Your complainants desire to exercise their 
option to declare the conditions of said lease 
broken by the lessee, his executrix and heirs, by 
reason of their failure to pay the installment of 
rent due on the first day of December, 1920, and 
by reason of their failure to pay the installment 
of rent for the months of August, September, Oc¬ 
tober and November, when and as the same be¬ 
came due and payable under the terms of the 
lease claiming forfeiture as to each month there¬ 
of.” * * * 


“Complainants say that all of the tenancy and 
estate in the said lease and property has termin¬ 
ated by the default in the payment of rent as set 
forth in this complaint and as provided in the 
agreement under which said tenancy was estab¬ 
lished.’ r 

Upon receipt of this summons she offered to pay the 
December rent and any other rent that might be due, 
together with interest and costs, but counsel for the 
plaintiffs refused to accept it. On the day of the trial 
she tendered to the plaintiffs in cash the rent due at 
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the time of the institution of this suit, and also for the 
month of January, not then payable, with interest and 
costs, which plaintiffs refused (R. p. 17). When the 
case was called for trial in the Municipal Court on 
January 4, 1921, she filed a motion for a stay of pro¬ 
ceedings and tendered in cash money the whole amount 
of the rent claimed and also included that for January, 
1921, with interest and costs, which tender the plain¬ 
tiffs refused to accept (R. p. 16). After said cause 
was appealed to the Supreme Court of the District of 
Columbia in her pleadings in that Court she again ten¬ 
dered all of the rent claimed to be due by plaintiffs 
including that for January, 1921, together with all 
interest and costs. 

There is no suggestion in the record that at any time 
prior to the last illness resulting in his death did the 
lessee Peter Taylor, Jr., fail in any respect in the exact 
fulfillment of any of his obligations under said lease, 
nor that at the time this case was reached for trial 
there was any sum due to the plaintiffs and claimed 
by them which this appellee had not tendered payment 
in full with interest and costs. 

ARGUMENT. 

In this court, as in the court below and in the Muni¬ 
cipal Court, the appellants seek simply the enforce¬ 
ment of a claimed right of forfeiture of the lease for 
four alleged breaches by the lessee of two covenants 
in the lease; the covenant to pay the rent on or before 
the tenth day of the month and the covenant not to al¬ 
low an execution to issue against him in any suit at 
law or in equity. These two grounds will be sep¬ 
arated considered. 
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THE FORFEITURE CLAIMED FOR NON¬ 
PAYMENT OF RENT. 

The right to forfeit the lease for the alleged failure 
to pay the rent promptly as stipulated in the lease is 
characterized in the brief for appellants as 

4 4 the continued failure of the defendants to pay 
rent before the 10th day of each month as per the 
terms of the contract between the parties /’ (Brief 
P- 4), 

and it is asserted that the payment of rent for the 
months of August, September, October, November and 
December, 1920, were severally allowed to fall in ar¬ 
rears, although it is undeniable upon this record that 
at the time of the institution of these proceedings to 
forfeit the lease all rent had been paid except the De¬ 
cember rent and that the payment of the December 
rent and of the January rent, not then in default, and 
interest and costs were tendered before trial and at 
the trial and acceptance thereof was refused by the 
plaintiffs. Moreover, as to these alleged prior de¬ 
faults the plaintiffs are, as shown by this record, utter 
strangers. 

The complaint in the Municipal Court does not dis¬ 
close when the plaintiffs acquired their alleged inter¬ 
est in the lease; it merely alleges that the alleged 
transfers to them from the lessors ‘‘became effective 
and were recorded, before the December, 1920, in¬ 
stallment of rent on said premises became due and 
payable , which would be satisfied if such transfer be¬ 
came effective as late as December 1, 1920.” Refer¬ 
ence is made to certain transfers (R. p. 13). Inspec¬ 
tion of these will show that one is made to the plain- 
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tai, F. E. Davis on November 5, 1920, and the other, 
aiso to the plaintiff Davis, on November 11, 1920. No 
transfer appears to the plaintiff Bugher, and the com¬ 
plaint merely alleges that Mrs. Ludlow died, without 
stating when, leaving a will in which the plaintiff, 
Bugher, became the owner of her right in the property 
and the lease. No one of the assignments purports 
to transfer to Davis the lessor's chose in action for 
rent overdue at the time of the assignment, but each 
is confined to the transfer of the lessor's 44 title and 
interest in the within lease .” Neither an assignment 
of a lessor's interest in a lease, nor a bequest of it by 
will could pass to the assignee or legatee the lessor’s 
claim for back rent, overdue at the time of the assign¬ 
ment and the assignment would be no bar to the as¬ 
signor's suit for such back rent nor to a suit by the 
executor for rent due prior to the operation of the will. 
These plaintiffs, therefore, were not landlords at the 
time of the alleged defaults in payment of rent prior to 
December 1, 1920; they were utter strangers to the 
lease, at the time of such alleged default; they suffered 
no damage or injury therefrom, and all rights of ac¬ 
tion therefor, if any, were vested in the lessors. 

The record in the attachment proceeding for the 
rent of September, October and November is not set 
forth nor described in the record, so that the represen¬ 
tations therein made as to title are not disclosed, al¬ 
though it does appear that that proceeding was begun 
on November 6,1920 (R. p. 15), five days before one of 
the assignments to Davis was made (R. p. 13) and 
that Mildred Dewey, one of Davis' assignors was a 
party thereto (R. p. 15). It is also established by the 
record that at the time of the attachment suit and of 
the institution of this suit, Mrs. Taylor was in ignor- 
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ance of the divers mutations in title of the reversion 
and was striving, through counsel to ascertain who 
\vere the lawful landlords. The attachment suit was 
not prosecuted to judgment so that no title was estab¬ 
lished therein, but the seizure by the marshal was re¬ 
leased by voluntary payment (R. p. 15). The attempt 
of the plaintiffs, therefore, to relate back to alleged 
defaults before they had any right or interest in the 
property or the lease is futile, and their sole grievance 
as lessors was that the rent for December, 1920, was 
ten days in arrears when they sought to effect and 
enforce a forfeiture, although all rent due with interest 
and costs and the January rent, not due, were, both 
before and at the trial, tendered to the plaintiffs. It is 
the settled law of this jurisdiction that a right of for¬ 
feiture given by a lease, for default in payment of 
rent is a mere security and its exercise may be denied, 
both at law and in equity, if the rent, interest and costs 
be paid or tendered before judgment is executed. 

In the case of Sheets vs. Selden, 7 Wall. 416, Mr. 
Justice Swayne states the law thus (pp. 421-2): 

*‘ Both courts of law and of equity have power 
to give relief in cases of this kind. Courts of law 
give it upon motion which may be made before or 
after judgment. If after judgment it must be 
made before the execution is executed. The rent 
due with interest and costs, must be paid. Upon 
this being done, a final stay of proceedings is or¬ 
dered. 

“The first British statute upon the subject was 
the 4th George II, ch. 28. The practice is now 
regulated by the 15th and 16th Victoria, ch. 76. 

“Courts of equity are governed by the same 
rules in the exercise of this jurisdiction as courts 
of law. All arrears of rent, interest, and costs 



12 


must be paid or tendered. If there be no special 
reason to the contrary, an injunction thereupon 
goes to restrain further steps to enforce the for¬ 
feiture. The grounds upon which a court of 
equity proceeds are, that the rent is the object of 
the parties, and the forfeiture only an incident 
intended to secure its payment; that the measure 
of damages is fixed and certain and that when the 
principal and interest are paid the compensation 
is complete.” 

In the case of Prout v. Robey 15 Wall. 471, a case 
taken up from this District, the same Justice, deliver¬ 
ing the opinion of the Court says (p. 477): 

“If the requirements of the law had been com¬ 
plied with, or if the appellant had enforced the 
forfeiture by a recovery in ejectment upon tender 
of the amount due with interest and costs at the 
proper time relief would have been given; in the 
former case in equity by injunction, and in the 
latter by motion and stay of execution. Where it 
is necessary to take an account between the par¬ 
ties, no tender need be made before bringing the 
bill. This subject was fully examined in Sheets 
v. Selden.” 

The Supreme Court of the United States again af¬ 
firmed this doctrine in the case of Kann v. King, 204 
U. S. 43. In that case the Court held that no relief 
from a forfeiture for non-payment of taxes could be 
allowed, after a sale for the unpaid taxes had become 
irredeemable and a deed made prima facie evidence of 
title had passed. But with respect to the right to re¬ 
lief from a forfeiture allowed for non-payment of rent, 
the Court, by Mr. Justice White said (pp. 54-55): 
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4 ‘That a court of equity even in the absence of 
special circumstances of fraud, accident or mis¬ 
take, may relieve against a forfeiture incurred by 
breach of the covenant to pay rent on the payment 
of all arrears of rent and interest by a defaulting 
lessee, is elementary. Sheets v. Selden, 7 Wall., 
416.” 

There is nothing in this case to justify a claim that 
the default in payment of rent was perverse or wilful. 
Death of the lessor, the inevitable delay of proceed¬ 
ings in probate, during which the powers of the execu¬ 
trix were suspended and the immediate and wrong¬ 
ful interruption of the business of the hotel by the un¬ 
warranted attachment proceedings are clear and con¬ 
vincing evidence that the defaults were unintentional 
and unavoidable, while the obstinate refusal of the 
plaintiffs to accept their rent, interest and costs before 
trial shows on which side perverseness was ranged. 

THE FORFEITURE CLAIMED BY REASON OF 
THE ATTACHMENT SUIT. 

That this claim was an after-thought seized upon to 
bolster up a case without merit seems a justifiable 
inference as it was not relied upon in the original 
complaint as a ground for forfeiture and re-entry. Al¬ 
though the fact of the attachment is mentioned no 
reference is made in the complaint to the covenant on 
that subject or to that fact as a ground of forfeiture. 
On the contrary the claimed rights of forfeiture and 
re-entry are based exclusively upon the default in pay¬ 
ment of rent. The grounds are thus stated (R. p. 3): 

“Your complainants desire to exercise their op¬ 
tion to declare the conditions of said lease broken 
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by the lessee, his executors, and heirs, by reason 
of their failure to pay the installment of rent due 
on the first day of December, 1920, and by reason 
of their failure to pay the installment of rent for 
the months of August, September, October, and 
November, when, and as, the same became due and 
payable under the terms of the lease, claiming 
forfeiture as to each month thereof.” * 

“Complainants say that all of the tenancy and 
estate in the said lease and property has termin¬ 
ated by their default in the payment of rent as set 
forth in this complaint and as provided in the 
agreement under which said tenancy was estab¬ 
lished/ 1 ’ 

After judgment has gone against the plaintiffs on 
the mere ground of non-payment of rent and the plain¬ 
tiffs took their appeal they then, for the first time, 
brought forward this ground, saying (R. p. 7): 

“These affiants further say that all of the ten¬ 
ancy and estate in said lease on said property 
claimed or held by the said defendants has been 
terminated by their default in the payment of rent 
as set forth above, as provided under said lease, 
and further by said defendant permitting and suf¬ 
fering suit and attachment proceedings to issue 
and be served upon and against them and their 
said property as above herein set forth.” 

It is respectfully submitted that this new claim of 
forfeiture not only came too late, as attempting to set 
up a new and distinct ground in the appellate court, 
(Gray v. Ward, 45 App. D. C. 498), but that it is 
founded upon a misconception of the covenant sup¬ 
posed to have been violated. The covenant is that 
(R. p. 10): 
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“If tlie said lessee shall be adjudged a bank¬ 
rupt or shall allow process or execution to issue 
against him in any suit at law or in equity, then 
and from thenceforth, in any or either, or all, of 
said cases this lease shall, at the option of the 
said lessors, wholly cease and determine, and be 
for nought in all courts of law and equity, and 
elsewhere and thereupon it shall and may be law¬ 
ful for the said lessors into and upon said de¬ 
mised premises or any part thereof, wholly to re¬ 
enter,” etc. 

The purpose of this stipulation is very obvious and 
one familiar in leases. This lease contained a stipula¬ 
tion forbidding assignment or subletting, but that ap¬ 
plies only to the act of the lessee. It did not affect a 
transfer by operation of law as in the case of a bank¬ 
ruptcy or execution of a judgment. Also either bank¬ 
ruptcy or an execution on judgment might impair the 
landlord’s security upon the chattels in the premises 
and this kind of stipulation is intended to protect the 
landlord in such cases. It obviously can have no ap¬ 
plication to a proceeding which the landlord himself 
begins for the sole purpose of collecting rent. Noth¬ 
ing in such a proceeding could impair the landlord’s 
rights or interests in any respect. It could have no 
effect whatever upon the leasehold itself since the at¬ 
tachment can not reach the lease but is confined to 
the enforcement of the tacit lien of the landlord upon 
the tenant’s personal chattels on the premises (Code 
secs. 1229-30). It could in no wise impair the land¬ 
lord’s security by lien upon those chattels since it is 
the actual enforcement of that lien upon those per¬ 
sonal chattels and wholly in the landlord’s interest. It 
would be a most unreasonable construction to inter¬ 
pret such a stipulation as giving to the landlord the 




right by his own act to effect a breach of the lessee’s 
covenant and subject him to a forfeiture of the lease. 

Moreover as already shown the attachment in this 
case was wrongfully brought for rent overdue to a 
predecessor in title of the plaintiffs accruing before 
the plaintiffs were landlords or had any interest in the 
property or the lease. According to this record, the 
earliest point of time in which they had an interest 
was November 5, 1920. The rent for November, 1920, 
was not in default until after November 10, 1920, and 
yet this attachment proceediflg was brought Novem¬ 
ber 6, 1920, and related back to September, two 
months before they had any right as lessor or land¬ 
lord. But even in this case, the payment before judg¬ 
ment and execution not only put the landlord in statu 
quo, but absolutely prevented a breach of the agree¬ 
ment in the lease, since an attachment before judg¬ 
ment is not an execution, but a mere detention, affect¬ 
ing no right unless finally authorized by a judgment 
and execution against the things attached. 

In no view, therefore, of the matter, could this un¬ 
warrantable attachment, by the plaintiffs in the guise 
of landlord be a breach of the agreement. 

In conclusion it is submitted that there is an addi¬ 
tional reason why the order of the court below should 
not be disturbed. A summary judgment for posses¬ 
sion is sought. It is manifestly the purpose of Rule 
19 merely to require that sufficient be disclosed in the 
preliminary stages of the case to indicate that the de¬ 
fendant has a bona fide defense. This court has time 
and again ruled that affidavits of defense should be 
liberally construed obviously in order to grant to the 
defendant his trial upon the merits. The affidavit of 
defense different in nature from pleas in bar, does not 
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make the issue in the case and in many instances 
grounds other than those appearing in the affidavit, 
are urged to defeat the claim of a plaintiff. In this 
case, on April 20th, 1921, the appellants, acting 
through their counsel, W. Gwynn Gardiner, of¬ 
fered to discontinue this suit by the following letter . 
received by the attorney for the appellees: 

. “April 20, 1921. 

Dear sir:— 

I am writing to advise that in view of the de¬ 
cision of the Supreme Court of the United States 
of Monday last in the case commonly known as 
the Ball Rent case, my clients have advised me 
that it is their purpose and desire to discontinue 
suit for possession of the Bellevue. 

I am therefore writing to advise you of this 
intention of theirs to abandon the suit and I have 
today prepared, and will tomorrow submit a mo¬ 
tion to the Court of Appeals asking that I be per¬ 
mitted to withdraw the petition for special appeal 
heretofore filed in said Court in said case. 

Very truly yours, 

(Signed) W. Gwynn Gardiner. 
Wilton J. Lambert, Esq., 

Munsey Bldg., 

Washington, D. C.” 

The appellee acting through her attorney verbally 
accepted this offer on the 21st day of April, 1921, 
agreeing to pay the rent, costs, etc., heretofore ten¬ 
dered and in writing confirmed that acceptance by 
letter mailed April 24, 1921, prior to any revocation 
of their offer by the appellants which letter is in the 
following language: 





4 4 April 24th, 1921. 
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Mr. W. Gwynn Gardiner, 

Woodward Building, 

Washington, D. C. 

Dear sir:— 

This is to further acknowledge, which I did 
personally to you on April 21st, your favor of 
April 20th advising me of your decision pursuant 
to instruction from your clients to withdraw ap¬ 
plication for further proceedings upon the re¬ 
quest made to the Court of Appeals for a special 
appeal in the case of Bugher et al. vs. Taylor, et 
al., and that you would proceed to file the appro¬ 
priate orders to carry this into effect and would 
accept the rent, costs, etc., heretofore tendered. 
Further in accord with your statement to me in 
court on Thursday, April 21st, that you would 
send me statement for the issuance of check in 
final settlement, I will say my client is in read¬ 
iness to carry out her part of the agreement. I 
await receipt of your statement to the end that 
all unnecessary costs and interest may be saved. 

Very truly yours, 

(Signed) Wilton J. Lambert.” 

It is thus seen that in any event the appellants 
would not be entitled to possession of the premises 
sued for, either on motion for a summary judgment or 
on a final hearing. 

Respectfully submitted, 

Wilton J. Lambert, 
William G. Johnson, 
Rudolph H. Yeatman, 
Attorneys for Appellees. 
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